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LEGISLATIVE INQUESTS. 

THE constitution of the State of Massachusetts declares, 
in chapter L, section Hi., article vi., that " The House of 
Representatives shall be the grand inquest of this Common- 
wealth." There is a good deal of rhetoric in the constitution 
of Massachusetts, and possibly this provision is not to be re- 
garded as having ever been intended to be a precise definition 
of the powers or functions of a legislative assembly. I believe 
it is the only express declaration which can be found in any of 
the American constitutions of the right or duty of a legislature 
to act as the grand inquest of a state, but it is a very accurate 
statement of the conception of the scope of their functions 
entertained by the legislatures of some states, particularly that 
of New York. Those conceptions have lately been the subject 
of judicial decisions, in cases involving the power of legislatures 
to punish witnesses for contempts, in the course of certain in- 
quiries, investigations or inquests conducted by them ; and 
since the decision of the United States Supreme Court, in 
Kilbourn vs. Thompson, 1 they have also become the subject of 
general discussion, which, notwithstanding the judicial contri- 
butions to it, is still in some respects an open one. 

There never has been any question of the right of legisla- 
tures, any more than there has been of the right of legislators, 
to make merely naked inquiries. The question has arisen upon 
the existence of a power to make the inquiries effective by 
punishing as contempt the refusal to answer them. At this 
point there is a difficulty in consequence of the popular and, in 
some cases, even judicial confusion of mind over the division of 
the powers of government into the three parts. The legisla- 
tive, executive and judicial departments, it is argued, are dis- 
tinct and exclusive. No one of the three can ever exercise any 
of the powers of the others. The power to judge of contempts, 

1 103 U. S. Reports, 168. 
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and to punish for them, is a judicial power ; consequently a 
legislature can in no case exercise it, except where it is ex- 
pressly conferred. This is, of course, not altogether true. 
There is, theoretically or actually, no such clear-cut division 
between the powers of government as has been contended. 
Both the executive and legislative departments have always 
exercised certain judicial powers as ancillary to their own. 
In nearly all of the American colonies the upper house of the 
colonial legislature acted as a court. In the state of New 
York the Senate, with some of the judges and the chancellor, 
constituted the court of last resort until 1846. In every state 
of the Union except Nebraska and Oregon the upper house of 
the legislature still constitutes or remains part of the court for 
the trial of impeachments. The legislature of Massachusetts 
is entitled to this day " The General Court " ; and, without 
exception, so much of the judicial power as is necessary to 
enable them to judge of the election of their own members is 
conceded to reside in both legislative houses of all the states of 
the Union. 

Now undoubtedly the power of legislatures to make inquests, 
investigations, or effective inquiries, which has been called the 
" inquisitorial power " — and that phrase, although it sounds 
offensive, is perhaps the most accurate which can be applied to 
it — is, as the courts have always held it to be, a quasi-judicial 
power. If legislative bodies could not exercise judicial func- 
tions in any case, there would be an end of the matter. But 
they can, and do, and must. The occasions and manner of the 
exercise of this particular judicial function, as well as its proper 
limitations, are, however, live questions. 

There is naturally a distinction between the exercise of the 
inquisitorial power by the national and by state legislatures, 
since the houses of Congress possess only such powers as are 
conferred upon them, while the state legislatures have, all the 
legislative powers which are not withheld from them. State 
legislatures may therefore have an inquisitorial power, just as 
they have a power of granting franchises, which in the case of 
Congress would be ultra vires. 
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In 1 82 1 the United States Supreme Court, in the case of 
Anderson vs. Dunn, 1 rendered a decision affirming the posses- 
sion by Congress of a general power to punish for contempts 
analogous to that exercised by courts of justice ; and resting 
upon this decision, Congress exercised at its discretion for 
many years a general inquisitorial power. In most cases 
that discretion was appropriately enough used, and no ques- 
tion was made of the right of Congress to the informa- 
tion it sought to obtain. In 1880, however, the House of 
Representatives undertook to investigate the affairs of a " real 
estate pool " in the city of Washington, in which Jay Cooke 
and Company were said to have a large interest — Jay Cooke 
and Company being at that time, according to the statements 
contained in the resolution directing the investigation, largely 
indebted to the United States and being also in bankruptcy 
in the United States Court for the eastern district of Pennsyl- 
vania. It was also stated that the indebtedness to the gov- 
ernment had been incurred through the improvidence of a 
Secretary of the Navy, and that the trustee in bankruptcy had 
settled the affairs of the firm to the disadvantage of the 
creditors (including the United States), by reason of which the 
courts were powerless to afford adequate redress to these credi- 
tors. The investigation was conducted by a committee of the 
House, and Hallett Kilbourn was subpoenaed before it and 
required to testify as to the names and residences of the mem- 
bers of the real estate pool, and also to produce certain papers 
relating to it. This he refused to do. Thereupon the fact of 
the refusal was reported to the House, and Kilbourn committed 
by it for contempt. Subsequently he brought an action against 
the officers of the House, and the Supreme Court held his 
imprisonment for such contempt to have been illegal. The 
court held that the House might punish its own members for 
disorderly conduct, that it might compel the attendance of 
members, and that either the House or Senate might in im- 
peachment proceedings punish a witness for refusing to testify. 
The court also said : 

1 8 Wheaton, 204. 
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Each House is by the constitution made the judge of the election 
and qualification of its members . . . and it may be that a witness would 
be subject to like punishment at the hands of the body engaged in trying 
a contested election, for refusing to testify, that he would if the case were 
pending before a court of judicature. . . . Whether the power of punish- 
ment in either House by fine or imprisonment goes beyond this or not, 
we are sure that no person can be punished for contumacy as a witness 
before either House, unless his testimony is required in a matter into 
which that House has jurisdiction to inquire, and we feel equally sure 
that neither of these bodies possesses the general power of making in- 
quiry into the private affairs of the citizen. 

The proposition that the general power to punish for con- 
tempts exists as one necessary to enable either House to 
exercise successfully its function of legislature, the court says 
" we do not propose to decide in the present case." It thus 
explicitly refused to pass upon the proposition which it is pop- 
ularly supposed to have decided adversely. The court clearly 
indicates, however, its opinion that such a power does not exist. 
Indeed, if the dicta contained in the opinion in this case are 
sound, it is difficult to see where the Houses of Congress would 
derive power to prevent their invasion by a mob or to punish 
any disorder whatsoever committed in their very presence by 
others than their own members. As to the particular inquiry 
undertaken by the House in this case, the court held, in sub- 
stance, that it was into a matter then pending before a court 
of competent jurisdiction, and that there was no inadequacy of 
power .in the courts to give redress which could lawfully be 
supplied by any investigation or act of Congress. The court 
says : 

No suggestion has been made of what the House of Representatives 
or the Congress could have done in the way of remedying the wrong or 
securing the creditors of Jay Cooke & Co., or even the United States. 
Was it to be simply a fruitless investigation into the personal affairs of 
individuals? If so, the House of Representatives had no power or 
authority in the matter more than any other equal number of gentlemen 
interested for the government of their country. By " fruitless " we mean 
that it could result in no valid legislation on the subject to which the 
inquiry referred. 
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The gist of the decision, so far as it goes, is that Congress 
cannot lawfully investigate, that is, use its inquisitorial power 
upon matters concerning which it cannot legislate. But it may 
be doubted whether this decision goes far enough to settle all 
the questions which must arise in the exercise of the inquisi- 
torial power of Congress, and whether or not it is to be 
received as the ultimate view of the Supreme Court upon this 
question ; for although the resolution of the House of Repre- 
sentatives directing the investigation in this case did not direct 
the report of any recommendations concerning the same, and 
did not indicate any intention of legislating upon the subjects 
inquired into, it would appear to undoubtedly follow from the 
opinion, that even if the resolution had been so worded, the 
court would still have considered whether or not the House 
had jurisdiction ; and further that if the House should have 
been found to have acted within its sphere in undertaking the 
investigation, the court would still consider the question as to 
whether or not the examinations in the course of such inves- 
tigation exceeded the jurisdiction of the House making them. 
In the light of these views, and of the views of the court of 
the inviolability of the private affairs of the individual, it is 
difficult to see how Congress can possibly conduct lawfully 
such investigations as that of the Potter committee into the 
matter of the cipher telegrams, or that of the several com- 
mittees appointed to investigate the relation of labor and 
capital, Southern outrages, etc., or that now being made into 
the organization of the Pan-Electric Telephone Company. 
Certainly committees in these cases may receive such testi- 
mony as witnesses may choose voluntarily to give. But if 
these investigations were not within the jurisdiction of Con- 
gress, it could not punish witnesses for a refusal to testify in 
them ; and if they were or are not within that jurisdiction, I do 
not see how the committees can even compel witnesses to take 
an oath to testify truly. In these cases it may be that the 
inquisitorial power was invoked for political ends rather than as 
an auxiliary to legislation ; but it is easy to conceive of a case 
in which its exercise would seem necessary, such for instance 
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as an inquiry by the House Committee on Foreign Affairs 
into the status and abuse of Chinese subjects in this country, 
with a view of seeing whether or not certain new legislation is 
called for in order to fulfil our treaty obligations. As the law 
stands any attempt at such investigation would be futile. 

In the states the situation is a different one. The state 
constitutions, without exception, declare that the legislative 
power is (or shall be) vested in the legislature. The state 
legislatures, therefore, exercise the whole legislative power; 
and if the right to make inquests is embraced in that power 
or, as a semi-judicial power, is an incident thereto, then the 
state legislatures certainly possess it. In twenty-four states 1 
the constitutions expressly enumerate the power to punish for 
contempt among the legislative powers, by clauses stating that 
the legislature may punish its members or other persons for 
contempt in case of disorder in its presence, and in order to 
enforce obedience to its process, and consequently or impliedly, 
in order to conduct such proceedings as require the issue of 
such process. Several constitutions also contain a provision 
that the legislature shall have "all other powers necessary for 
the legislature of a free state." Most of these constitutions 
have been drawn in recent years, and the definitions of the 
rights of persons and of the legislature are so detailed that it 
may justly be argued from them, that clauses like those con- 
ferring the power to punish for contempt, are to be construed as 
limiting rather than as enabling provisions. In the remaining 
states of the Union, the constitutions are silent on the matter, 
though in some of them, as in New York, statutes have been 
enacted regulating the exercise of the power.'* Those statutes 
and the power in question in such states are based upon the 
express grant of the whole legislative power, upon the inherit- 
ance through the colonial legislatures of the power of Parlia- 
ment, and upon the necessity for the power itself. The power 

1 Alabama, Arkansas, Colorado, Connecticut, Delaware, Florida, Illinois, Indiana, 
Iowa, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Missouri, Nebraska, 
Nevada, New Hampshire, Oregon, Pennsylvania, South Carolina, Tennessee, Texas, 
and West Virginia. 

2 Revised Statutes of N. V., part i. ch. vii. tit. ii § 13; vol. i. p. 154. 
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of a state legislature in a juridical sense is absolutely unlimited, 
except by the express restrictions of the fundamental law. 1 

It is [says Mr. Cushing] general and unlimited, and extends to all 
subjects of legislation, except in those particulars wherein it is expressly 
restrained as above stated. Consequently, when a question arises 
whether a given subject is within the constitutional power of a state leg- 
islature, the inquiry should be, not whether it is conferred specifically, 
but whether it is withheld in terms, or by necessary implication. If it 
cannot be said affirmatively that the power in question is withheld, then 
it exists under the general grant. If the inquiry leads nearly to a doubt 
of the power, the doubt is in favor of its being granted. 2 

In the states which had previously been colonies the consti- 
tutions adopt the common law of England, in so far as it formed 
part of the law of the colony on April 19, 1775, and this included 
the lex et consuetudo Parliamenti, which, says Baron Parke, 
forms part of the common law of England. 8 Of Parliament, De 
Lolme said that it had power to do anything except to turn a 
man into a woman. Certainly the list of parliamentary com- 
missions shows the exercise of inquisitorial power over the 
widest range of subjects, and the power of Parliament to insti- 
tute inquiries, to order the attendance of witnesses, and in the 
event of their refusal to attend or to testify, to punish them for 
contempt, has been repeatedly upheld by the English courts as 
part of this lex et consuetudo Parliamenti. 

Lord Campbell quotes the following opinion of Chief Justice 
Wilmot, which he describes as important because it applies 
equally to the Houses of Parliament. Lord Wilmot says : 

The power which the courts in Westminster Hall have of vindicating 
their own authority is coeval with their first foundation and institution. 
It is a necessary incident to every court of justice, whether of record or 
not, to fine and imprison for a contempt acted in the face of the court ; 
and the issuing of attachments by the supreme courts of justice in West- 
minster Hall for contempts out of court, stands on the same immemorial 
usage which support the whole fabric of the common law. It is as much 
the lex tcrrae, and within the exception of Magna Charta, as the issuing 

1 Bank of Chenango vs. Brown, 26 N. Y. 469. People vs. Dayton, 55 N. Y. 380. 

2 Cushing, Law and Practice of Legislative Assemblies, sec. 717. 

3 Kielley vs. Catson, 4 Moore, P. C. Cases, 62. 
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of any other legal process whatsoever. I have examined very carefully 
to see if I could find out any vestiges for its introduction, but can find 
none. It is as ancient as any other part of the common law. There is 
no priority or posteriority to be found about it. It cannot, therefore, be 
said to invade the common law. It acts in alliance and friendly con- 
junction with every other provision which the wisdom of our ancestors 
has established for the general good of society. 1 

Sir T. Erskine May says : " The right to commit for con- 
tempt, though universally acknowledged to belong equally to 
both Houses, has often been regarded with jealousy when exer- 
cised by the Commons." And again : " The power of commit- 
ment by the Commons is established upon the ground and 
evidence of immemorial usage." And he adds that, since 1547, 
it has been exercised more than one thousand times. 2 

The entire American colonial history is filled with instances 
of the assertion by the colonial legislatures of the possession 
by them of all the rights of Parliament. Every history of that 
period shows that the colonial assemblies asserted their right to 
the full parliamentary power, that they never ceased that asser- 
tion, and that they did in fact exercise that power. Lord Corn- 
bury, Governor of New York, says, in his report of 1 704 : 

You will perceive that the assembly here is going into the same 
methods that the assemblies of some other provinces upon this continent 
have fallen into, who think themselves entitled to all the powers and 
privileges that a House of Commons in England enjoys. How danger- 
ous it may be to suffer them to enjoy and exercise such powers I need 
not tell your Lordships. 8 

There are also many instances in the colonial period of the 
exercise of this particular parliamentary power of investigation. 
Among these instances in New York was one in which the 
existence of the power was questioned, and in which the wit- 
nesses were punished for contempt. It is nearly analogous to 
some of the very recent cases in the same state, and is of inter- 
est as an early discussion of the power in question. It appears 

1 Lives of the Chief Justices, vol. iii. p. 190 Am. edition. 

2 Parliamentary Law and Practice, pp. 73, 74. 

3 Docs, relating to the History of New York, vol. 4, p. 1121. 
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that in 1701, the Council, the upper house of the colonial legis- 
lature, examined two persons who had been accused of obtain- 
ing a contract worth .£500 from a corrupt official for the sum 
of £72 and upon their refusal to testify concerning the transac- 
tion, the council committed them for contempt. This was 
made the subject of complaint to the Lords of Trade ; and Lord 
Bellamont, then Governor of the colony, reported upon it as 
follows : 

Mr. Montague would make the commitment of Messrs. Burt and Wil- 
son a great offense, calling it arbitrary and illegal, and is so disingenuous 
as to charge it on me singly as my act, though he knows very well it was 
done during the session of the Assembly, and that the Council and I 
did it in our legislative capacity ; wherein we had the concurrence of 
the House of Representatives : and, if I may believe Col. Smith and 
Mr. Graham, who are our Chief Judge and Attorney-General, the Gov- 
ernor and Council have, during the session, in such cases a judicial power 
like that of the House of Lords in England, and can hear and determine 
civil causes (not appealable to the King), and imprison the parties of- 
fending. If the proceeding against Burt and Wilson was extra-judicial, 
why, then, have we not an able Judge and Attorney-General to set us 
right, and keep us to the strict rules of law? In this case we acted by 
the best advice we could have had, and it was done to discover a fraud 
put on the King in his revenue of Excise. 1 

Several cases have lately been decided by the British Privy 
Council which have been considered by our courts as limiting 
the inherent powers of a legislative assembly, and also as 
showing that the American colonies did not inherit or possess 
the powers of Parliament. One judge 2 in New York even says, 
these Privy Council cases distinctly hold that the legislatures 
of the colonies of England did not take the power of Parlia- 
ment to punish for contempt. But this is clearly a mistake, 
for the thing was done. 

Of these cases Beaumont vs. Barrett 3 arose in the colony of 
Jamaica ; Kielley vs. Carson, 4 in the colony of Newfoundland ; 

1 Does, relating to the Colonial History of New York, vol. 4, 418, 821. 

2 Judge Westbrook in the McDonald Case, 32 Hun, 586. 

3 I Moore, P. C. Cases, 59. 
i 4 Moore, P. C. Cases, 62. 
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Fenton vs. Hampton, 1 in the colony of Van Diemen's Land; 
Doyle vs. Falconer, 2 in Dominica ; and Dill vs. Murphy and 
Speaker vs. Glass, 3 in the colony of Victoria. Now it has been 
entirely overlooked in the discussion of these cases that in the 
colonies of Jamaica, Dominica, Van Diemen's Land, and New- 
foundland there has never been any such claim, or any such 
exercise of the rights and privileges of the houses of Parlia- 
ment as was made and exercised in the thirteen American 
colonies which became the American Union. Each of the colo- 
nies in question, moreover, was organized by royal proclamation, 
or by a specific act of Parliament, by which their sovereignty 
is limited. Their legislatures exercise only such powers as 
are expressly conferred upon them, and they have acquiesced 
in the English view of their jurisdiction and powers — which 
the thirteen American colonies certainly did not do. In a later 
case than any of these referred to, the Supreme Court of 
Canada admirably points out the difference between those 
colonies and the states of the American Union. The court 
says : 

The reasons that might be sound in regard to Congress and the 
state legislatures do not at all justify the adoption of the same power by 
the provincial legislatures. While under the constitution of the United 
States, the general and state legislatures are each, in its proper sphere, 
paramount, and have inherent constitutional rights and privileges, the 
provincial legislatures are now the creatures of an act of Parliament by 
which their functions are comparatively limited and confined to certain 
subjects, which, by other acts of Parliament, may be abridged or altered 
from time to time. I cannot discover how any provincial assembly 
could obtain any right to exercise judicial functions unless by legislation, 
for there are no laws and customs peculiar to each which would give 
the right by which an alleged contempt could be tried. Without 
receiving by legislation the same power as is exercised by the House of 
Commons, and without law or custom of Parliament of their own to 
warrant such a trial, how did they get it? 4 

1 1 1 Moore, P. C. Cases, 347. 

2 I L. R. P. C. Cases, 328. 

8 I Moore, P. C, N. S., 48, and 3 L. R. P. C. Cases, 560. 
* Landers vs. Woodworth, 2 Duval, Can. Sup. Ct. 211. 
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I do not think that it will appear from a careful reading of 
the cases referred to, that the Privy Council intended to enter 
upon an abstract discussion of the inherent powers of a legisla- 
tive assembly or to say that those powers, whatever they are, 
ought to be limited. Indeed, in Doyle vs. Falconer the court 
says : " But their Lordships, sitting as a court of justice, have 
to consider not what privileges the House of Assembly of 
Dominica ought to have, but what of law it has." 

Whatever may be the inherent or necessary powers of a 
legislature abstractly considered, there can be no doubt what- 
ever but that the legislatures of the states of the Union have 
derived from the sources and in the manner above indicated, 
and do now in fact possess, an inquisitorial power. There is 
no express constitutional provision for it except in the declara- 
tion of the Massachusetts constitution which I quote at the 
beginning of this article ; but I venture to say, that it is as 
obvious that the power to inquire is a desirable and necessary 
adjunct of the power of making laws, as it is obvious that legis- 
latures should have some knowledge of the matters concerning 
which they are to legislate. Knowledge of a subject, or the 
power to get knowledge of it, are indispensable prerequisites to 
intelligent legislation upon it. Accordingly such a power of 
inquiry has long been exercised by the legislatures of many 
states, not only directly but indirectly, by means of commis- 
sions and special investigating bodies; and this method of 
enlightening the legislature and the public, theoretically at 
least with a view to legislation, has been thoroughly wrought 
into the public policy of those states. The general statement 
of the possession and necessity of such an inquisitorial power 
has been admirably made by Mr. Cushing, although he evidently 
writes with the constitution of Massachusetts in mind, and his 
views would hardly be accepted without reservation in other 
states. The powers incidental to a legislative assembly, he 
says, like the rights and immunities which have been consid- 
ered under the name of privileges, are such only as are nec- 
essary to enable it to perform its principal or legislative and 
administrative functions, and are of two kinds — inquisitorial 
and judicial. 
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A legislative assembly [he continues] being authorized in the exercise 
of its constitutional functions, both administrative and legislative, to 
institute inquiries into all grievances of the citizen which are remediable 
by legislative enactment, and into all abuses of power by persons in 
office, with a view either to their removal by address, or to their punish- 
ment by impeachment, it has a power to investigate all such subjects by 
the examination of witnesses or otherwise, in the same manner as is 
practiced by grand juries, and as a consequence of this authority, the 
assembly itself, its officers and servants, and all persons connected with 
every such investigation, enjoy a perfect immunity for everything fairly 
said, done, or published in the course of such inquiry. 1 

The journals of legislative houses show that the exercise of 
this power has taken a very wide range, and the tendency is 
to make it wider. Legislatures are constantly called upon to 
legislate upon new and more intricate subjects, as, for instance, 
upon the laying of telegraph wires underground. The power to 
inquire into these subjects may be, and often is, not only desirable 
but absolutely essential in order to secure any exercise of the 
legislative power whatever. The statute books also show that the 
power has even been delegated to bodies created by the legisla- 
ture for the purpose ; such as boards of health, railway commis- 
sions, civil service commissions, and the canal investigating 
commission in New York. 2 In the last case the power to dele- 
gate the power of inquiry, and of the commission to which it 
was delegated to compel answers to its inquiries, was passed 
upon and affirmed by the courts. 3 These bodies, or some of 
them — notably the Civil Service Commission in New York — 
have been given very large powers of investigation ; and in that 
state the court of last resort has given the nearest approach to 
a judicial expression to Mr. Cushing's views which has been 
given anywhere. 

In a case involving the power to punish for contempt, it 
declared that the existence of that power in the legislature 
admitted of no doubt whatever, and then went on as follows : 



1 Cushing, Law and Practice of Legislative Assemblies, sec. 640. 

2 Laws of 1875, chap. 91. 

3 People vs. Learned, 5 Hun, 67. 
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It is a necessary incident to the sovereign power of making laws, 
and its exercise is often indispensable to the great end of enlightened, 
judicious and wholesome legislation. The power is rather judicial in its 
nature, but in a legislative body exists as an auxiliary to the legislative 
power only. In the earlier history of the country from which our insti- 
tutions both of law and legislation are principally derived, judicial and 
legislative functions existed in and were exercised by the same body. 
And when they were afterwards separated and each came to be exercised 
by a separate tribunal or body, the legislative body necessarily retained 
a sufficient amount of the judicial power to enable it to investigate fully 
and to comprehend thoroughly any and every subject upon which the 
body proposed to act in its legislative capacity. This included the 
power to subpoena witnesses to give evidence, to compel them to attend 
and testify, and to punish for disobedience and contempt in refusing to 
attend, or in refusing to testify upon attendance. 1 

The inquisitorial power thus forcibly stated is usually exer- 
cised through a committee of the branch of the legislature de- 
siring or undertaking the particular inquiry ; such, for instance, 
as the committees which are sitting, at the time of this writing, 
in Boston to investigate the sale by the Governor and Council 
of Massachusetts of certain railroad bonds, and in New York to 
investigate whether or not the power of granting street-railroad 
franchises should be taken away from the aldermen of the city 
of New York. The appointment and proceedings of the last- 
mentioned body afford, perhaps, a fair example of the method 
in which the inquisitorial power has usually been exercised, and 
of the necessity for some further regulation of the particular 
manner in which it should be exercised. I suppose no moral 
or reasonable man can any more doubt that it is unnecessary to 
have an investigation in order to ascertain whether or not the 
power of granting valuable franchises should be taken away 
from the New York aldermen than he can doubt that it is 
unnecessary to have an investigation to ascertain whether the 
shortest distance between two points should be measured on a 
straight line instead of on the curve of a parabola. Neverthe- 
less, the Senate of New York appointed a committee for the 
ostensible purpose of making such an inquiry. The investiga- 

1 Wilckens vs. Willet, I Keyes, 525, 526. 
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tion conducted by this committee is the first which followed 
an important decision of the Court of Appeals on the subject 
of investigations in the case of The People ex rel. McDonald 
vs. Keeler, 1 and the committee's proceedings should be exam- 
ined in the light of the opinion of the court in that case, 
the facts of which were as follows : The Senate appointed 
a committee to investigate the Department of Public Works 
in the city of New York. In the course of its investigation, 
William McDonald, who had been called as a witness, declined, 
under the advice of counsel who had been permitted to attend 
with him before the committee, to answer certain questions 
addressed to him by the counsel of the committee. Thereupon 
the investigating committee, which had permitted the attend- 
ance of counsel with the witness as a matter of courtesy but 
not of right, directed the obstructing counsel to withdraw ; 
which he did, taking, however, the witness with him. The 
chairman of the committee stated to the witness that his ex- 
amination was not finished, and warned him not to leave the 
presence of the committee. After the witness McDonald had 
thus, despite the warning, withdrawn from the presence of the 
committee and declined to be further examined, that body re- 
ported the facts to the Senate ; which thereupon directed the 
issue of its warrant for the arrest of McDonald, and directed 
that he should be brought before the bar of the House to 
answer why he should not be punished for a contempt. He 
answered by counsel, and was thereafter adjudged guilty of the 
contempt and sentenced to imprisonment in the Albany jail. 
A writ of habeas corpus was applied for in his behalf, and the 
case was carried to the Court of Appeals and decided in favor 
of the power of the Senate in the premises. The court held 
that the power of obtaining information for the purpose of 
framing laws to meet supposed or apprehended evils was one 
which had been necessary, and had, in fact, been exercised by 
legislative bodies from time immemorial. It held, also, that the 
power of legislative bodies to punish directly for contempt in 
refusing to answer such inquiries had not been superseded by 

1 99N.Y. 463. 
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the statutes (such as have been passed by Congress and in New 
York 1 ) making such contempts also misdemeanors punishable 
by the courts. The court then said : 

Two other points are presented on this occasion. One is that the 
investigation on which the relator was sought to be examined was one 
which the House was not authorized to institute, and that the case, 
therefore, falls within the decision in Kilbourn vs. Thompson ; and the 
other, that the questions which the relator refused to answer were not 
pertinent or proper. This second point we do not deem it necessary 
to discuss, because the contempt charged consisted not merely of the 
relator refusing to answer those questions, but of his refusing to be 
further examined, or to remain in attendance upon the committee. 

Assuming the statute 2 under which the committee and Senate 
had proceeded to be valid and the investigation itself to be a 
proper legislative proceeding, the court concluded that, by 
refusing to be further examined and withdrawing from the 
presence of the committee without its consent, the witness 
brought himself within the terms of the statute denning, as an 
offence, " refusing to attend or be examined as a witness, either 
before the House or a committee to take testimony in legisla- 
tive proceedings." McDonald's refusal to be further examined 
or to remain in attendance before the committee was placed 
upon the ground that it had refused to recognize his right to be 
accompanied by counsel and act under his advice in answering 
questions ; but on this point the court said : 

We are of opinion that he had no constitutional or legal right to the 
aid of counsel on such examination. . . . The relator was not on trial, 
nor was he a party, but he was a mere witness called upon to testify in 
relation to charges against another person, and there was no trial pend- 
ing against any one. As well might a witness examined before a grand 
jury, conducting the investigation of a charge against another person, 
with a view to his indictment, claim the right to be attended by counsel. 
We do not think that a mere witness has this right. 

The court finally considered " the important and more doubtful 
question " whether the investigation was a legislative proceeding 

1 Sec. 69 N. Y. Penal Code, sees. 102, 104, U.S. Rev. Statutes. 

2 1 N. Y. Rev. Stat., 154, sec. 13. 
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which the House was authorized to institute. It held that it 
was such a proceeding : because, in the first place, the Depart- 
ment of Public Works of the city had been created by a state 
statute and was a proper subject of further legislative enact- 
ment ; then because the committee appointed to investigate it 
had been directed to report the result of their investigations and 
their recommendations concerning the same to the Senate ; and 
lastly because the court was bound to presume that the action 
of the legislative body was taken with a legitimate obj.ect. 

It is to be noticed in this case, as in the Kilbourn case, that 
the court has not passed upon one of the points which it is 
popularly supposed to have decided, namely, the manner of 
examining the witnesses. A decision upon that point was ren- 
dered unnecessary by the contempt of McDonald in refusing 
to be examined at all. Whether witnesses should be examined 
by a legislative committee as in a court of justice, as in a grand 
jury room, as on the stage of a theatre, is apparently still a 
very open question. The only case, of which I am aware, in 
which it has been passed upon by a court is the Dalton case 
in Ohio which, though not yet reported, is said by the news- 
papers to have decided that while the General Assembly of 
Ohio can punish a recusant witness before it for contempt 
(although this was the first instance in which that power had 
been exercised), it cannot so punish in any case in which the 
legislature has no jurisdiction to inquire into the subject-matter 
to which the questions propounded to the witnesses were 
directed ; nor where it is sought to compel a witness to answer 
questions which he would not be compelled to answer in a 
court of law. In considering the jurisdiction of the Senate 
in the McDonald case, however, the court used language which 
is suggestive as to manner of exercising the inquisitorial power ; 
and indicated the limits which would probably be put upon it 
if a case should be presented requiring a determination of the 
points which it did not consider in the McDonald case. The 
court said : 

An investigation instituted for the mere sake of investigation, or for 
political purposes, not connected with intended legislation or with any 
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of the other matters upon which the House could act, but merely 
intended to subject a party or body investigated to public animadver- 
sion, or to vindicate him or it from unjust aspersions, where the legisla- 
ture had no power to put him or it on trial for the supposed offences, 
and no legislation was contemplated, but the proceeding must neces- 
sarily end with the investigation, would not, in our judgment, be a 
legislative proceeding or give to either House jurisdiction to compel the 
attendance of witnesses or punish them for refusing to attend. 

If the resolution had shown upon its face that the only purpose of 
the investigation was to satisfy the tax-payers of the state as to the 
truth of the charges, or to relieve the department from reproach, and 
no further action was contemplated or could be had in the matter by 
the legislature, the case would fall within the decision of Kilbourn vs. 
Thompson. 

Now the New York committee, above alluded to, which is 
investigating the aldermanic sales of franchises, presented a 
preliminary report to the Senate on March 9, in which they say : 

The investigation of your committee is not complete. It remains to 
inquire more at large into the criminality or culpability of the individu- 
als composing the Board of Aldermen. . . . Let it be also understood 
that your committee intend by no means to relax for a moment the 
further prosecution of their inquiries to unearth the bribery of the alder- 
men, and to bring to the light of day all guilty parties whose criminal 
acts are within the authority and scope of this investigation. Without 
going into details as to the progress already made in this direction, or 
disclosing information which has not yet been made public, and which 
it would be manifestly improper to divulge, your committee confidently 
believe that the roots of this whole conspiracy will be laid bare before 
this investigation is ended, and that this carnival of official wrong and 
robbery will, at least in some degree, be arrested. 

"A carnival of official wrong and robbery" ought by all 
means to be arrested, and an inquiry into the criminality or 
culpability of individuals composing the Board of Aldermen is 
a very desirable thing ; but it is a very grave question whether 
it is a proper legislative function to undertake either of these 
tasks. Certainly neither of them has ever before been avowed 
by any legislative body, as among the objects for which it had 
undertaken an investigation. And suppose the committee 
should demonstrate that all the individuals in the Board of 
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Aldermen were guilty of criminal acts, and suppose it should 
succeed in laying " bare the roots of the conspiracy," or arrest- 
ing the " carnival," what could the legislature, as a legislature, 
do about it ? It could not punish the criminals. Could it do 
anything except lay the facts before the grand jury of the 
county? If the legislature were the grand jury of the State 
of New York, then this committee might properly undertake 
the task which it sets for itself in this preliminary report ; but 
it is not. The doctrine laid down by Mr. Cushing in the para- 
graph quoted on page 95 is not sustained, as to New York, by 
the decision in the McDonald case ; and the course of inquiry 
outlined by this committee is not only not in accordance with 
the views of the Court of Appeals above quoted, but appears to 
be distinctly opposed to them. Some of the other proceedings of 
this New York committee, if they have been correctly reported 
in the newspapers, are free from the doubts which may be 
entertained about those already referred to, and are so entirely 
illegal and improper, that I only allude to them as instances of 
the possible misuse of the inquisitorial power which makes its 
regulation desirable. The committee are reported, for instance, 
to have compelled one witness to explain his letters to his 
former fiancee ; and another, Kerr, to produce all his private 
books of account, and to submit the whole of them to the ex- 
amination of the committee, without any reference to whether 
or not they had any bearing upon the subjects concerning which 
the witness was testifying or the committee investigating. If 
this was in fact done, the committee were guilty of an offence 
in permitting it, which makes them maskers in the " carnival " 
of official wrong. So also the committee are reported to have 
taken testimony, the effect of which was to show that one of 
the aldermen was a "fence" for thieves; but that testimony 
had no more bearing upon the subject-matter into which the 
committee was inquiring than the testimony of a physician 
would have had, to the effect that the facial angles of aldermen 
were usually small and their faces usually red. If a legislative 
committee, under a pretext, however flimsy, of obtaining neces- 
sary information for the legislature, can publish that one man is 
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probably a thief, or that at some previous time, and in some 
matter in no possible way before the committee, he acted as the 
receiver of stolen goods, they can do the same thing of another 
man, and of any man they please. In the particular cases under 
consideration, there is little reason to doubt that the individuals, 
who suffered through the course of inquiry adopted, are beyond 
the pale ; but that is no justification for the misuse of the power 
of making the inquiry ; and in almost any other case it would 
be recognized that the course of the committee was as much of 
a scandal upon the forms of justice as the facts brought out by 
the committee were themselves scandalous. 

Other instances might be given of the abuse of the inquisi- 
torial power by other committees in the same State of New 
York ; but they occurred before the questions arising in con- 
nection with the use of this power had been passed upon by 
the court of last resort, and are therefore less important. I 
have considered principally, the case of New York, because it 
is there that the inquisitorial power has been most used and 
most carefully construed. Enough, I think, has been said to 
show that the power even there is open to great abuse, and 
probably also that in a state where partisanship is so bitter, 
and corruption so frequent and gigantic as in New York, too 
large a measure of discretion has been left to the legislature. 
The remedy is the enactment of a statute defining and regu- 
lating, so far as possible, all the questions which arise in con- 
nection with the exercise of the inquisitorial power ; affirming, 
if need be, the necessity and existence of the power, but pro- 
viding among other things : (i) That neither house of the leg- 
islature shall investigate the administrative conduct of an office, 
the head of which it has no power to remove ; (2) That there 
shall be no punishment for contempt except in case of refusal 
to be examined, or to answer a question which might have been 
asked in a court of law. 

Frederick W. Whitridge. 



